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In a landmark ruling, the Delhi High Court ordered social media giants to remove on a global basis
content defamatory to Ramdev, thereby balancing the right to defend oneself with that of free speech



While attempting
fostrikea
balance, the
statement by

{he United
Natioms High
Comenissiones for
Human Rights
shaws that ing
yobatie situation
like the ane in
Kashimir, glabal
sendtiny is
increasing'y
fescused omndia,
and by extension,
the Supreme
Court,

A DELICATE BALANCE

ARELY does the Supreme Court of In-
i stiract intemational seroting bat
lass wek wilnessed one such occasion
with the United Nations Fligh Commis
ashoirer for Hisan Rights isiing &
statement that was cratical of the ape court’s adju-
dication om petiticns relating to human rights in
Kashemir “The Supreme Court of India has been
show b dleal with petitinns enneerning fafees core
i, Freedom of meovensent and media restrietions,
stated the spolesperson far the UN body. The
statement ales added: “We have also reeeved -
ports of armed groaps operating in Kashmir
threatening residents trving to carry out their nors
enal basskiness or attend sehinnl, g2 well a8 seapal
allegations of vialenoe against people who hive not
compliend with the arms=] groups” demancs”

While attempling to srike a halanee, the stabe-
ment shows that in o volatile sttuation ke the ane
In Bashir, global serutiny is ineressingly focused
om India, and by extension, the Supreme Court.
There is an old adage that the “wheels of justios
turn alewly bat grind exocedingly five” bul in the
cise of Kishmir, thanks to Pakistun, Chini, Turkey,
My and the United Matine Seevetary-Len-
eral. the crackdown in the Valley is now under
glabal watch,

In fact, the centre’s decision to invite a group of
Members of the Europenn Parliamsent to Srinagar
last week ias further internationalised the Kash-
mir isswe. Flow the apee comrt dealt with the clubch
of petitions it had admitted relating ta the saae
and chubbed together was inevitably going wo be
seratinised more vigerously than others. A& petition
uenally takes thees to seven digs ta b= listed fof
hearings. If a matter requires urgent bearing, the
chiefl justice ean intervene, provided the petition
has eleared the techaieal parameters fised by the
Court’s registry

Ln this case, it was close Lo a month before te
Supreme Court finally took ap the matter. In fact,
whien ane af the peditioners requested an urgent
hearing an the plea that Pakistan was poing to
brimg up the Knshmir issue before the United
Mathoiss, thse hoisch refised the request, saying “If
they go to the United Nations, ean the UN stay the
Canatitutional amerdd ment of India?” adding that
it saw vt urgency in the matter.

The delay was perhaps inevitable. The fact that
it I= am imternal {ssue of India with parismentan
appronal may have been one reason, but the fee-
julge hench of the apes comrt must have deliberat-
ol boiag i hard bo take a stand which imvalves
natianal seeurity and terrarism from across the
border, and &n tssue which also required taking the
centrels view an the points mmsed in the pelitions.
When it did act, it did so with resolve.

Thie bench that was hearing petitions on the
abrogation of Article 370 and other issaes in Kash-
il g thie centre four weeks' e to reply to all
pleas challenging the move. The petitions an
Bashmir will again ke heard on November 14, The
delay has, however, proved costhy il taken in the
context of “justice delayed is justice denied™

What i= resssaring is the string of media inter-
views piven by the incoming chief justive of India,
SA Dohde. He, naturally, refised to eoniment on
the UN statement or en Kashair, but ssserted that
the focus of his tenure will be on upholding the
mzlo of lawe Ino& lectare i 2008, he had stabed:
“Thie rule of law enables the weak to prevail over
the strong. The final arbiter is the Supreme Coort
aof Tl " Bl i mibacle it elear that Praedon, of
speech for an individual has to be weighed aginst
its inapact on the rest of scelety amd added a signif-
icant rider: that relations between judges i much
hetter than before and the Supreme Court now
furctbons as ane

He will, however, have to accept the new neality:
that Indin's rise as an eeonomie snd diplomatic
perwer mieans the country and its demoeratic pillars
are increasingly in glohnl foeus, Indeed, it wis not
o ok oo that the Uinited Mathai laded tie
Supremes Court for its landmark ruling striking
down a key component of Section 377 of the
Inwlian Persal Ceule relating to the LGET communi-
ty. Justice Bahde hes till April 23, 2021, the diny he
retires, 1o ensure that the Supreme Court niin-
tains its independenee and credibility and that the
rile of lawe, 50 hadly mangled in recent times, i
given the priority it deserves—so that the weak can
presvmil pver the strong,
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Ina landmark ruling, the Delhi High Court ordered social media giants
to remove on a global basis content defamatory to Ramdev, thereby
halancing the right to defend oneself with that of free speech

By No Vijoyashankaor

M a1 bold and innovative judgment,

the Dethi High Court has opensed

up wew jurisprodential thought on

sime aspects of the Infirmation

Technagy Act, 2000 {TTA-2000)

which mary benve far-reaching can-
SRS

Om Octobier 23, in the Baba Ramdey
W Fonshook/Givogle Thatter ense, the
High Court judpgment delivensd by the
single-judge beneh of Justice Prathiba
0l Singh attracted global attemtion. 1t
satial that its take-down order in respect
ta defamatory content against voga gurn
Haha Ramdes dhould be spplied woeld-
wide and that it wouald not be sufficient
if the: imtermediaries only blocked visi-
Lors socessing the comtent from India
While Fapehook wis directed to

enaure that links of a video containlng
allegations agninst Ramadey be remaoyed,
the Conprt snicl that Gongle and Yoo T
Il remenves] tlee viden fram their plat-
farms. The judgment said: “The video
clearly is vindative of the guidelines
which Goagle and YouTube have pre-
serined for themselves. The viden is also
ok juast edfensive against the plaineidf
{Patanjali Avurved Lbd and Ramidey)
bat o hoedier on threats comstinating
vicdations of law.” It added, “In view of
the stand taken by Google and YoaTobe,
sinee the video fsell has now stated
hawe been tnken down nat just on the
Teedin demnbn but froom all thye interna-
tiomal platforms of Google and YouTabe,
e further orders are required (o he
prassed it the present suit,” aml disposed

of the suit.

Hosvewur, an Oetobor 31, the Dedhi
High Court admitted an appeal by
Facebank against Justice Singh's onder.
A bench af Justices 5 Muoralidhar and
Tahwant Singh sasd that it boped that
the arguments would conclude on
Drevember 7 and that it wouald not be
pssing any interim order

The dectsion of Justice Siygh s at
varance with the September 2009 EU
Conpt decision im the case of O8I Vs
irounrde, Here, it was held that the Fren-
ch Court prder to remaove abjectionable
cotent peed nod b extended 1 search
resulis i countries ather than the coun-
try of residence af the dala suhject.

Oheervers may recall that in 2004, in
the celebrated case of Yafos Ine vs Fre
arefy Covernmed regarding the removal

CNIL.

COMMISSION HATIOMALE
PHFORMATIQUE & LIBERTES

Google

n GV Ke Gaagle, 1t was held that the
French Court arder to remave content
need not be extended to seamh results in
courtries othear than the country of
resicence of the data subject.

of Moz memorabilia from the Yahoo

maetin wehsite, American courts had
agrend bt French cont's jurisdie-
tional extension to the S domain. The
ariginal arder, which was for removal of
content from the “French Language
website” and disahling sceess to French
cltleens from within Franoe, was, thepe-
fore, extended to the English website of
Yahon basted from sutside Franee,

i the st when internet jurisdie-
tion came up for discussion, some cowrts
b el hsat i wens she duty of courts 1o
prutect cittrens within their jurisdiction
anid henee they have the right to extend
thawir jurisdiction we entities autside their



borders, Some courts, owever, anzuing
for “freedom of cxpressson”, tried o val-
untarily restebet thedr urisdiction, In the
provess, courts introduoed the principles
aof “mrimimam eontact”, “country code
extemsian of the domain’, “langeage of
the comtent”, and so on. as paramelers be
determine whether they slould extend
their jurisdiction to companies outside
their physical jurisdictinn. Thess prinei-
ples are mow under cliallenge.

The Delhi High Court passed its
Imteerimn crder in the Ramdev case on
Jamuaary 24, 20049, and said that cnline
platfoems shoald debete links io the
alfeiding naterial within 72 hoiirs as

Ay Lol

peer & list off URLs which were part of
the petition. The Court also decided to
Toesar separately if the effending URLs
had w0 be blocked globally In suhse-
quient hearings, the platforms sgreed to
repnos the contint for Indin audienees
thraugh “geo-hlocking ™ bat refused to
i s glehally

Adter hearing the arguments on bath
sidles and peerusing the availahle docu-
iments, the Court gune te the cocusion
that the platfoems shounld remove lnks
ter il offemding eontent which wers
uplosded from Indin on a global basis.
Crntent uploaded from outside India
shinald be blocked for aecess by users in

The Court Ras rightly reconnisad that
there is a distinct posshility that resist
ance to changing content by the plathm
mright have been strangly influenced by
the patential lnss of advertising reveme.

Tenkia, it added.

An interesting paoint in the judgment
i that a begal distinetion his been made
reganding comtent, depending on the
location from whene it was upoaded.
This distinetion was maxde |.'l} reasling
the: rexquirements of Section 7980 of
TTA- W alboing with the definition of a
“camputer netwark” amder Section ).

The Court abservesd that when a
pivoe af content is uploaded vato a plat-
fiorm lilee Facehonk, it hecomes instanthy
available acroes the globe. Fenee, it can
bz presumed that the global network of
the service provider is an & single “com-
puter nitwork”

The Court, therefore, considered it
loegieal thsat when the content bias o be
removed as per Sectiom T, the term
*rescurce” shiould apply to the global
netwark. This Section stabes; *._upon
receiving netunl knowledge, or an being
notified by the appropriate Govemmant
or its agency that amy information, data
o commamieation link residing in or
canivetid o a comipaber niseurce tai-
trodled by the intermedinry is bring used
Lo enenumit the undawfial act,,.. remwove o
dizhle apcess to that material on that
TR

is principle af “inlerconnectivity
I al networks being considered as &
single netwark”™ brings clarity to
the: provisions of ITA=-2000, Though, in
this instance, the Court has relsed on the
ohservtion thal content posted from
Tevdia bencedmes iostantly visible across
the globe, even if thix “nstantaneous”
link is nat absdous as in corporate net-
wrks, i v compuber dievices are con-
necied im such o manner that they can
exchomge data, they will be copsldered
as a single nebwork in the eyes of L,
This principle of “unification of conpat-
er devices through conteetivity” has B
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tar-reaching application in ather
nspects aof ITA-2000 as well je
Section 658 of the Indian Evid-
enee Act.

In il comrse of discussions, the
Court appeared sceptical about the
“Intermediary” status of platforms
Guaogle, Facebook and YouTiebe,
bat did oot deeply examine it
because the respomdents bl all
declared themselves to be “ioter-
medtaries” under [TA-20000 The
theught that these platforms had
nhddiented the safe horbour prov
siona of Sectbon 79 becsure they
were no bonger “intermedinries” as
defined im the Act, appears toe have
prompted the Court to ask: *Can
any viden which is nplonded om Y
Tubse e editen] by Yo Toks?

Arenrding to Section 79 {2, the
protection from liahilities under
Sevtion 79 i restricted o gases
whene the intermesdiary does not initinke
tranamisaion, select the receiver of
the transmision and select or modidfy
the information contained in the trans-
misEiGn

All the platforms serve their pages
basedd o the pratiling af she users,
Henee, it is ditficult to say that they da
et “seleet the reesiver”, For example, if
an intermediary is prepared to under-
take “gea=blocking” (blocking the pom
tent bised an location), it means that i@
has adopted a means to check the loc-
tinm of the user and then direct its
servers, whether o serve a specific con-
temt or nat. As they also add some
searchi- related pacameters o the
mirtatags, it 5 diffienlt to sy that they
da ot modify the sontent.

enee, i deeper discussion on
thils aspet could have affected
the intermediary status of

these platforms. IF the Court had eome
tar such a eomelasian, the the interme-
diaries would he directly liable for any
offersor and would not he getting the
pratectian at Section 70

There was vet anather point which if
discussed could hive ereated some
B2 Ho

mber 11 2018

The HC judgment, celivered by the single
judge bench of Justice Prathiba M Singh
in faha Ramder s Facelook! Grngle/
Twitter, attracted global atention
because of the comtent Deing remased
wintlchwlde instead of just in India.

impediments ta the judgment. [F was
whrether “delamation” s an offeno:
undler ITA=5eEy and if the canse of
actien ks only 1BC, One of the advacaies
tor the defence did raise this issue bur
serms 10 have been unahle te convinees
the Coiart of s views, Section 79 does
not, bowever, seem to restrict its opreras
thn ondy to the oifences under 1T4-
iy as it ondy refers to the respomsibil -
ity of the intermediary o “information
of comamumication link or losted eon-
tent” and dors mob refer Lo any penal
seveiions within the A or ouislde

While the Delhi High Court judg-
meinl relied heavity an the Shreva
Singhal judgment, it tried 1o bakanee the
rights af free speech with the rights of
the: whetim of defhmation,

The Shreva Singhal case, on the
ket hand, looked st only one side of
the prablem, namely, “possible removal

af eontent which could be part of
frew speech” snd completely
igmored the possibility that the
same sontent coukl be an instr-
nweent of harasansent to anciber
persan

I the cwrrent instance, the
platforms were guilty of abetting
defamation nral even after it was
poanted out by a court of law, were
reluctant to step aside. No right,
incduding “fundamental rights",
can bee “absolute” aml the exercise
af free speech rights by o itizen
which lssl & possible adverse
impact on other citizens {causing
defamation or affecting national
security) canmnot e igsniored.

[t is clear that in this case, the
rights of free speech were not
bring exerrised in “self-defnee”
amnil there was a strong commierial
reason as o why the platforms
wotlil like to retnin controwersinl eon
tenl The Court has rightly recognised
that there is a distinet possbility thar
resistanee o changing content by the
platform might have been strongly influ-
enved by the potential Inss of ndvertising
revenue, ee, e Court bass consid-
ered that the right to “free speech” of o
wser whis hides behimd the anomymity of
the imternet amd does pot take responsi-
hility fior what be wants to say cannot he
wsed #5 an exens i let the offending
comtent remain autside the country of
residenes of the vietim.

Thee Coirrt has, therefore, trsed o
halanee the right to defend agninst
defamation with the right of fiee speech,
It has shawn sxemplary commge in
goimg against the popnlst trend which
comld have supported the uphalding of
“free speech” rights of the tech ginmts
and thelr unknewn John Dee (Ashok
Kumar} clients against the possibde
defamation of & Baha Ramde

Buch a conviction is what makes a
good judgment. =
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